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ORDER / आदेश 

Per Shri Rajesh Kumar, AM: 

 

 This appeal filed by the assessee against the assessment order of the ACIT 

Circle-12(2), Kolkata, dt. 31.12.2019 for the A.Y. 2016-17 passed u/s 143(3) r.w.s. 

144C(5)  of the Income Tax Act, 1961 (hereinafter the ‘Act”) in pursuance to the order 

of the DRP-2, New Delhi, dt. 26.02.2021. 

2. Issue raised in ground no. 1 is general in nature and does not require any 

adjudication.  

3. Issue raised in ground no. 2 is against the direction of DRP on determination of 

arms’ length price in respect thereof for intra group services received by the appellant-

assessee.  
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4. The Ld. Counsel for the assessee at the outset submitted that the issue is 

recurring one right  from A.Y.2009-10 to 2015-16 and is covered in favour of the 

assessee by the decisions of the  Co-ordinate Benches of the Tribunal deciding the 

issue  in favour of the assessee in all the assessment years. The Ld. A.R took the 

Bench through the  decisions attached in the Paper book and prayed that the ground 

may be allowed following the said decisions of the Co-ordinate Bench in the 

assessee’s own case.  

5. The Ld. D.R. on the other hand fairly agreed that the issue is squarely covered 

by the decisions of Co-ordinate Benches in assessee’s own case however relied on the 

order of DRP.  

6. Having heard rival submissions and perusing the material on record including 

the decisions of the coordinate benches in assessee’s own case in the earlier 

assessment years, we find that the issue is squarely covered in favour of the assessee.  

Therefore taking a consistent view , we allow ground no. 2 by setting aside the 

direction of the DRP and directing the TPO/AO to delete the adjustment/addition. 

7.  Issue raised in ground no. 3 is in respect of determination of arm’s length price 

and an adjustment made on account thereof towards advertisement, marketing and 

promotion expenses.  

8. Having heard rival submission and perusing the material on record we find that 

issue is squarely covered by the decisions of the Co-ordinate Benches in earlier 

assessment years in assessee’s own case from AY 2010-11 to 2015-16. Accordingly 

we set aside the DRP direction on this issue  and direct the AO/TPO to delete the 

adjustment made and consequently ground no. 3 is allowed.  

9. Issue raised in ground no. 4 is qua the determination of arm’s length price and 

adjustment thereof  for contract research and development services rendered by the 

appellant-assessee.  
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10. The ld. Counsel for the assessee submitted that the issue has been rectified  by 

the AO vide order dated 21.09.2021 passed u/s 154 of the Act copy  of which is placed  

at page 6624 to 6631 of the PB  allowing the relief to the assesse. The ground raised 

by the assessee becomes redundant and is dismissed. Ground no. 4 is dismissed. 

11.  Issue raised in ground no. 5 is general in nature and need no adjudication.  

12. Issue raised in ground no. 6 , the assessee has assailed the DRP direction 

upholding the disallowance made by the AO is in respect of rental paid in respect of 

motor cars by treating the same as capital expenditure.  

13. The Ld. Counsel of the assessee submitted that DRP in Para 9 of page 16 & 17 

of its direction has followed the direction given by DRP in AY 2012-13 and AY 2013-

14. The Ld. Counsel of the assessee submitted that DRP has also directed the AO to 

find out whether an appeal has been filed before the Hon’ble High Court by the 

revenue in AY 2011-12 against the decision of the  Co-ordinate bench  deciding the 

issue in favour of the assessee. The Ld. Counsel of the assessee submitted before the 

Bench that issue is recurring one and has been decided by the Co-ordinate Benches 

from AY 2009-10 to 2015-16 the copies thereof are attached in the paper book and the 

issue in current year may also be decided on the same line following the said Co-

ordinate Bench’s decision in AY 2009-10 to 2015-16.  

14. We have perused the facts of the case in the light of the decisions of Co-

ordinate Benches from AY 2009-10 to 2015-16 in assessee’s own case and find that 

the issue is recurring one which has been decided in favour of the assessee. 

Accordingly ground no. 6 is allowed by setting aside the direction of DRP.  

15. Issue raised in ground no. 7 is against the order of DRP sustaining the 

disallowance of depreciation on  moulds of Rs. 5,01,20,737/-. 

16. Having heard the rival parties and perusing the material on record we find that 

the issue is also recurring one which has been restored to the file of the AO for fresh 
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verification from A.Y. 2011-12 to 2015-16. Therefore following the   orders of Co-

ordinate Benches from A.Y. 2011-12 to 2015-16, we restore this issue to the file of the 

AO for fresh verification and decide the same in accordance with the provisions of the 

Act.  

17.  Issue is raised in ground no. 8 is against the disallowance u/s 14A of the Act.  

18. Facts in brief are that the assessee has not received any dividend income and 

accordingly no disallowance was made in terms of Hon’ble Supreme Court in the case 

of CIT vs. Chettinad Logistics Pvt. Ltd. reported in [2018] 95  taxmann.com 250 (SC). 

The AO however applied Rule 8D and disallowance was made which was affirmed by 

the DRP. 

19. In our considered opinion the issue is settled one that no disallowance can be made 

where there is no exempt income as laid down by the Hon’ble Supreme Court in the 

above decision. We, therefore, respectfully following the decision of the Hon’ble Apex 

Court  set aside the order of DRP on this issue and  direct the AO to delete the 

disallowance. The ground No. 8 is accordingly allowed. 

19. Issue raised in ground no. 9 is in respect of  not allowing the deduction in 

respect of  claim of assessee in respect of  education cess of Rs. 6,88,42,886/-. 

20. After hearing the rival parties and perusing the material on record, we are of the 

view that the issue is covered against the assessee and is accordingly dismissed.  

21. Issue raised in ground no. 10 is against the short grant of tax deducted at 

source/tax collected at source  to the tune of Rs. 18,98,192/-.  

22. After hearing the rival parties and perusing the material on record, we are of the 

view that the issue needs to be examined at the level of AO. Accordingly the same is 

restored to the file of the AO with the direction to examine and allow the same after 

doing the necessary verification. The assessee is also directed to co-operate and 
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furnish necessary evidences proving its contentions of short grant of TDS/TCS. 

Ground is allowed for statistical purposes. 

23. In the result, the appeal of the assessee  is allowed for statistical purposes. 

  Order is pronounced in the open court on   6
th

 September, 2022 

  

  Sd/- Sd/- 

(Sonjoy Sarma/ संजय शमा�)           (Rajesh Kumar/ राजेश कुमार) 

Judicial Member / �या�यक सद�य                Accountant Member / लेखा सद�य  

          

Dated:      6
th

 September, 2022 

SB, Sr. PS 
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